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Article IV of the United States Constitution provides that "[t]he Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States."! Furthermore, the 14th Amendment to the Constitution declares that "[n]o State 


shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States." 
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Some state constitutions provide that no citizen may be given privileges or immunities not given to others.! These provisions 


of state constitutions are substantially the same in effect as the Equal Protection Clause of the United States Constitution.” Such 
state constitutional provisions have been described as being the antithesis of the Privileges and Immunities Clause of the 14th 
Amendment since the federal provision operates to prevent abridgment by the states of the constitutional rights of citizens of 
the United States and the state provisions prevent the state from granting special privileges or immunities and exemptions from 


otherwise common burdens.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 

1 Ariz. Const. Art. II, § 13 ("No law shall be enacted granting to any citizen, class of citizens, or corporation 
other than municipal, privileges or immunities which, upon the same terms, shall not equally belong to all 
citizens or corporations."); Ind. Const. art. 1, § 23; Wash. Const. Art. I, § 12. 

2 Chavez v. Brewer, 222 Ariz. 309, 214 P.3d 397 (Ct. App. Div. 1 2009); State v. Thorne, 129 Wash. 2d 736, 
921 P.2d 514 (1996). 

3 § 914. 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 785. Definition of privileges and immunities, 16B Am. Jur. 2d Constitutional Law § 785 


16B Am. Jur. 2d Constitutional Law § 785 
American Jurisprudence, Second Edition May 2021 Update 
Constitutional Law 
Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


XII. Privileges and Immunities of Citizenship 


A. In General 


§ 785. Definition of privileges and immunities 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawirr2910, 2914, 2935, 2942, 2943 





The United States Constitution does not define the term "privileges and immunities,"! and the U.S. Supreme Court has never 
undertaken to give any exact or comprehensive definition of these words, but has adopted the plan of leaving their meaning to 
be determined in each case upon a view of the particular rights asserted and denied therein.” It has been decided, however, that 


3 


the words "immunity" and "privilege" are synonymous” or nearly so.4 "Privilege" signifies a peculiar advantage, exemption, 


or immunity; and "immunity" signifies an exemption or a privilege.” 
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The purpose of the Privileges and Immunities Clause of Article IV of the United States Constitution! is to fuse into one nation a 


collection of independent, sovereign states,” or to strongly constitute the citizens of the United States as one people,” by placing 
the citizens of each state on the same footing with citizens of other states, so far as the advantages resulting from citizenship 


in those states are concerned.“ Among its principal goals are the promotion of national economic unity, the elimination of 


protectionist burdens on interstate commerce, and the prevention of discrimination by states against citizens of other states.” 


Article IV confers on the citizens of the several states a general citizenship and all the privileges and immunities that the citizens 
of any state would be entitled to under like circumstances.° It ensures to a citizen of one state who ventures into a second state 


the same privileges that the citizens of the second state enjoy.’ Its purpose is the outlawing of statutory classifications based on 
the fact of noncitizenship unless there is something to indicate that noncitizens constitute a peculiar source of evil at which the 


statute is aimed. Hence, it is intended to prevent discrimination by the several states against citizens of other states in favor 


of their own’ in respect of the fundamental privileges of citizenship. !° It is not intended to give noncitizens of a state greater 
privileges than its own citizens, and it does not exempt noncitizens of a state exercising privileges therein from any liability 


that the exercise of such privileges would impose on citizens of the state who exercise them. ie 
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The Privileges and Immunities Clause of Article IV of the United States Constitution, | by conferring on the citizens of the 


several states all the privileges and immunities that the citizens of any state would be entitled to under like circumstances,” is, in 


effect, an equal protection clause for nonresidents.* The guarantee to the citizens of each state contained in Article IV, however, 
implies no concession by one state to the laws of any other state and does not impart any extraterritorial vigor to the laws of 


any state.* It does not make the privileges and immunities enjoyed by the citizens of one state under the constitution and laws 
of that state the measure of the privileges and immunities to be enjoyed as a matter of right by citizens of another state under its 


constitution and laws.> It does not secure to a citizen leaving one's home state and entering another state special privileges that 


the citizen enjoyed under the laws of that citizen's home state.° In other words, Article IV does not have the effect of allowing 


citizens to carry over to their new residence privileges and immunities of their prior state of residence, but rather limits the 


capacity of other states to treat such citizens differently from how they treat their own citizens.’ 


The Privileges and Immunities Clause of Article IV does not infuse citizens with new and independent rights.® The Article 
IV clause merely establishes a norm of comity” without specifying the particular subjects as to which the citizens of one state 


coming within the jurisdiction of another are guaranteed equality of treatment. w 
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The Privileges and Immunities Clause of Article IV of the United States Constitution! applies to states” and state action,” 


preventing a state from imposing unreasonable burdens on nonresidents. It also applies to municipalities” and municipal 
ordinances.” It does not, however, constrain the powers of the federal government.’ The prohibitions of Article IV also do not 


apply to any actions or conduct of private individuals.® 
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Cases alleging the violation of the Privileges and Immunities Clause of Article IV of the United States Constitution! require 
the court to consider whether the state has, in fact, discriminated against nonresidents with regard to privileges and immunities 


it accords its own citizens, and if so, whether there is sufficient justification for discrimination.” In so doing, the court first 
looks to see whether the alleged protected right or activity in question is sufficiently basic to the livelihood of the nation as to 


fall within the purview of Article IV.’ Ifa challenged restriction deprives nonresidents of a privilege or immunity protected by 
Article IV, the court will hold it invalid unless there is a substantial reason for the difference in treatment, and the discrimination 


practiced against nonresidents bears a substantial relationship to the state's objective." 
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The Privileges and Immunities Clause of Article IV of the United States Constitution speaks in terms of "citizens" being entitled 
to privileges and immunities.' Natural persons and they alone are entitled to the privileges and immunities that Article IV 
secures for "citizens."” A partnership,” the estate of a deceased individual, an unincorporated association,” a corporation,® a 


limited liability company,’ or any other type of business entity® is not a citizen within the meaning of Article IV. 


A state is not a "person" within the meaning of Article IV and therefore cannot maintain a claim against another state for 


10 


infringement of privileges and immunities.” A political subdivision ` or municipal corporation created by a state has no 


privileges or immunities that it may invoke.!! State officials also cannot assert that their state's enactments deny the state its 


privileges and immunities. L 
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Although the Privileges and Immunities Clause of Article IV of the United States Constitution! uses the term "citizens," for 
analytic purposes the terms "citizenship" and "residency" are essentially interchangeable.” Accordingly, although Article IV 
speaks to citizens of other states, practically, it bars discrimination against nonresidents.” Thus, for the Privileges and Immunities 


Clause of Article IV to apply, out-of-state residents must be burdened by discriminatory treatment.* 


Observation: 


Residents of a state are generally citizens of that state, and citizens of a state are usually residents of that state.” 





Practice Tip: 
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Merely because a statute is couched in terms of residence, it is not ipso facto outside the scope of the Privileges and Immunities 


Clause of Article Iv.° 
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Clement v. Durban, 32 N.Y.3d 337, 91 N.Y.S.3d 342, 115 N.E.3d 614 (2018), cert. denied, 139 S. Ct. 2649, 
204 L. Ed. 2d 285 (2019). 

3 Taylor v. Rorke, 279 N.J. Super. 63, 652 A.2d 207 (App. Div. 1995). 

4 Hughes v. City of Cedar Rapids, Iowa, 840 F.3d 987 (8th Cir. 2016). 

5 Gassies v. Ballon, 31 U.S. 761, 8 L. Ed. 573, 1832 WL 3422 (1832). 
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The Privileges and Immunities Clause of Article IV of the United States Constitution! does not protect the citizens of a state 
against the legislative power of their own state.” The plaintiff's own state of residence thus is not a proper defendant in an 
Article IV case.’ Furthermore, a state resident cannot bring an Article IV claim against a city for discriminating against state 


residents who do not live in that city.4 


Observation: 


The fact that Article IV has no application to a citizen of the state whose laws are complained of does not mean that a state has 
unlimited power to abridge the privileges of its own citizens; instead, courts will look elsewhere for the constitutional infirmity 


of the policy or regulation.’ 
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The Privileges and Immunities Clause of Article IV of the United States Constitution! protects those privileges and immunities 
that are conferred by state citizenship” and are fundamental.” It applies only to those rights, or privileges and immunities, that 
bear upon the vitality of the nation as a single entity and those activities that are sufficiently basic to the livelihood of the 


nation.” If no fundamental right is implicated, the challenged state action does not fall within the purview of Article ví 


The privileges and immunities protected by Article IV have not been definitively enumerated, ’ but as a general matter have 
been said to include protection by the government, with the right to acquire and possess property of every kind, and to pursue 


and obtain happiness and safety, subject to such restraints as the government may prescribe for the general good of the whole.® 
Rights recognized as fundamental under Article IV, and protected thereby, include the right to practice a trade, profession, or 


common calling:” the right to access the courts; !° the right to transfer property; |! and the right to obtain medical services. | 
The right to interstate travel,!° and the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily 


present in another state, 14 are also fundamental rights protected by Article IV. 


The fundamental rights protected under the Privileges and Immunities Clause of Article IV are not identical to the fundamental 


rights protected by other constitutional provisions and cover a much narrower range of activity. 5 
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Observation: 


It sometimes is not necessary for a court to decide whether an asserted right or activity is sufficiently fundamental to come within 


the protection of Article IV; the court may assume it is and yet uphold the challenged law by finding sufficient justification for ite 
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As to justification for the deprivation of privileges and immunities protected by Article IV, generally, see 
§ 798. 
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Certain rights, such as the right to access public information, ! and the rights to advocate for one's interest and pursue economic 
interests,” have been held to be not fundamental within the meaning of the Privileges and Immunities Clause of Article IV of 


the United States Constitution,’ and therefore not protected thereby. Furthermore, certain activities have been held not to be 
protected privileges and immunities under Article IV because they relate to the state's ability to function as a sovereign, and 


include such activities as voting for and holding elective state office.4 Residency requirements for such activities are permitted,’ 


and the reasons are obvious.” If a state were to entrust the elective franchise to residents of another state, its sovereignty would 
not rest upon the will of its own citizens; and if it permitted, its offices to be filled and their functions to be exercised by persons 


from other states, the state citizens to that extent would not enjoy the right of self-government.” 
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For there to be a claim asserting violation of the Privileges and Immunities Clause of Article IV of the United States 


Constitution, ! the state must have discriminated against nonresidents with regard to protected privileges and immunities.” 
However, disparate treatment, without an assertion that this treatment hinders the formation, the purpose, or the development of 


a single union is insufficient to establish a violation.” It is a protectionist purpose, and not disparate effects alone, that identifies 


the sort of discrimination prohibited by Article i 


A complete bar on protected rights or activities is not required to establish prohibited discrimination under Article IV; the 
discrimination may take the form of, for example, a restriction on the percentage of nonresidents that may be employed on a 


project” or restrictions on a geographic region in which an activity is permitted to nonresidents.° 
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If the practical effect of a state provision is to discriminate based on citizenship or residence, the provision may violate the 
Privileges and Immunities Clause of Article IV of the United States Constitution, ! just as if the provision contained express 
language of discrimination.” A facially neutral law thus may violate Article IV, if it is a proxy for differential treatment or 


discriminates in practical effect against nonresidents.* While Article IV may be applied to classifications that are but proxies 
for differential treatment against out-of-state residents, the U.S. Supreme Court has not ruled on whether it prohibits every 


classification with the practical effect of discriminating against such residents.“ Nonetheless, it can be said that the absence of an 
express statement in a law or regulation identifying out-of-state citizenship as a basis for disparate treatment is not a sufficient 


basis for rejecting a claim under Article Iv. 
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If a state statute or regulation imposes identical requirements on residents and nonresidents alike and has no discriminatory 


effect on nonresidents, it does not violate the Privileges and Immunities Clause of Article IV! of the United States Constitution.” 
However, a law is not immune from review under Article IV at the behest of out-of-state residents merely because some in-state 


residents are similarly disadvantaged, as would be the case when a city ordinance creates a preference for residents of the city.> 
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The Privileges and Immunities Clause of Article IV of the United States Constitution! is not an absolute,” in that while it bars 
discrimination against citizens of other states when there is no substantial reason for such discrimination beyond the mere fact 


that they are citizens of other states, it does not preclude disparity of treatment in the many situations in which there are perfectly 
valid independent reasons for it.’ Whena protected privilege or immunity is implicated, the state may defeat a challenge under 
Article IV by showing a substantial reason? or sufficient justification® for the discrimination, that is, something to indicate that 
noncitizens constitute a peculiar source of the evil at which the statute is aimed.’ The fact that nonresidents merely contribute 
to an alleged problem to some extent is not sufficient.® The state must also show, in order to defeat an Article IV challenge, that 


the discrimination practiced against nonresidents bears a substantial relationship to the state's objectives.” Thus, the state, in 
order to establish that a statute discriminating against nonresidents does not violate Article IV, must demonstrate a reasonable 
fit between the statute and the evil to be avoided; in other words, the degree of discrimination exacted must be substantially 


related to the threatened danger. 10 


In deciding whether the discrimination bears a substantial relation to the state's objectives, a court considers, among other things, 


whether less restrictive means of regulation are available.!! The inquiry must be conducted with due regard for the principle 


that the states should have considerable leeway in analyzing local evils and in prescribing appropriate cures. !? 
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For purposes of the Privileges and Immunities Clause of Article IV of the United States Constitution, ! a bona fide residence 
requirement for the receipt of state services, appropriately defined and uniformly applied, furthers the substantial state interest 


in assuring that services provided for its residents are enjoyed only by residents.” When a statute imposes restrictions on a state's 


expenditure of its own funds to residents, courts will grant deference to the state's funding determinations.’ It has been held 
reasonable under the facts of particular cases for— 


— a city to limit on-street handicap parking to those who lived, studied, or conducted business in the city because they have 


the most pressing needs for such parking.* 


— a State to prohibit nonresidents from obtaining a firearms license because of the need to monitor license holders.” 


— a State to grant military service credit to residents only to express its gratitude to its residents who entered their country's 


service in time of war and to compensate them for the disruption of their way of life and, in many cases, of their employment.° 
On the other hand, expediency, convenience, or ease of administration or enforcement does not justify infringement of privileges 


and immunities.’ The assumption that a state may validly attempt to alleviate its unemployment problems by requiring private 


employers within the state to discriminate against nonresidents is dubious.® Likewise, promoting economic development in the 
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state directly and indirectly and sending state funds to state taxpayers is a dubious reason for a law disadvantaging nonresident 


contractors bidding on state contracts.” 
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One right secured by the Privileges and Immunities Clause of Article IV of the United States Constitution! is the right ofa citizen 
of any state to remove to and carry on business in another state without being subjected in property or person to taxes more 


onerous than the citizens of the other state are subjected to? Nonetheless, as a practical matter, Article IV affords no assurance 


of precise equality in taxation between residents and nonresidents of a particular state. Some differences may be inherent in 
any taxing scheme, given that, like many other constitutional provisions, the Privileges and Immunities Clause of Article IV 


is not an absolute, and that absolute equality is impracticable in taxation.“ Since state legislatures must draw some distinctions 


in light of local needs, they have considerable discretion in formulating tax policy. Thus, where the question is whether a 
state taxing law contravenes rights secured by the Federal Constitution, the decision must depend not on any mere question of 


form, construction, or definition but on the practical operation and effect of the tax imposed.° In short, inequalities that result 
not from hostile discrimination but occasionally and incidentally in the application of a tax system that is not arbitrary in its 
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classification are not sufficient to defeat a law on Article IV grounds.’ Article IV requires "substantial equality" of treatment 


for both residents and nonresidents of the taxing state.® 


Article IV prohibits a state from denying nonresidents a general tax exemption provided to residents.” States, however, are 
not required by Article IV to allow nonresidents a deduction for all manner of personal expenses, such as taxes paid to other 


states or mortgage interest relating to an out-of-state residence.!° Nor must they invariably provide to nonresidents the same 
manner of tax credits available to residents.!! States may limit nonresidents' deductions of business expenses and nonbusiness 


deductions based on the relationship between those expenses and in-state property or income.!” States thus may effectively 
limit nonresidents' deduction of certain personal expenses based on a reason as simple as the fact that those expenses are clearly 


related to residence in another state. i 


While states have a considerable amount of leeway in aligning the tax burden of nonresidents to in-state activities, this does 
not mean that states can categorically deny personal deductions to a nonresident taxpayer without a substantial justification for 
the difference in treatment, on the assumption that the deductions are inevitably allocable to the state in which the taxpayer 


. 14 : : : : : ; 
resides. ` Moreover, merely because an expense is personal in nature does not mean a state may ignore the impact of disallowing 


nonresidents a deduction for it.!> 


When a tax or fee that differentiates between residents and nonresidents is rationally related to a valid state purpose, mere 


inequality in a given year will not necessarily violate Article IV. 1o 
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The right to practice a trade, profession, or common calling, such as medicine! or the insurance trade, is a right recognized 


as fundamental and protected under the Privileges and Immunities Clause of Article IV? of the United States Constitution.* In 
other words, one of the privileges which Article IV guarantees to citizens of one state is that of doing business in another state 


on terms of substantial equality with the citizens of that state.” Accordingly, Article IV generally protects the right of citizens 
who live in one state to work in another state without discrimination.° Although article IV forbids a state from intentionally 
giving its own citizens a competitive advantage in business or employment,’ it does not require that a state tailor its every action 


to avoid any incidental effect on out-of-state tradesmen.® 


A state, for Article IV purposes, cannot ordinarily condition a professional license on residency within a state.” Furthermore, 


a small occupational fee can offend Article IV if the facts indicate that the fee is imposed for no other purpose than to impose 


a heavier burden on nonresidents. 1? 
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1163 
Validity, under Federal Constitution, of state bar examination procedures, 30 A.L.R. Fed. 934 





The practice of law is a fundamental right protected by the Privileges and Immunities Clause of Article IV! of the United 


States Constitution,” and a rule requiring members of a state bar to reside within the state is unconstitutional under Article Iv3 
Thus, a rule requiring that applicants for admission to practice law in a particular place must reside therein for one year prior 


to applying for admission to practice is invalid. Similarly, a state's requirement that an applicant for admission to the bar "on 


motion" be a permanent resident of the state has been held to violate Article IV. Reasons such as suppositions that nonresidents 
would be less likely to become and remain familiar with local rules and procedures, to behave ethically, to be available for court 
proceedings, and to do pro bono and other volunteer work, do not meet the test of substantiality required by Article IV to justify 


discrimination against nonresidents with regard to admission to a state bar.° 
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The requirement of taking and passing a bar exam before an individual may engage in the practice of law, in light of its 


universality, has a close or substantial relationship to a state's legitimate objective of keeping up the quality of its bar and, while 


alternative methods of keeping up that quality can easily be imagined, the bar examination requirement does not violate Article 


Iv.’ Also, without violating Article IV, a state may require that all attorneys admitted to practice therein maintain an office 


within the state,® even if they reside outside the state, inasmuch as such a requirement does not impose different or additional 


burdens on nonresident attorneys.” 


No state can prohibit a citizen with a federal claim or defense from engaging an out-of-state lawyer to collaborate with an in- 


state lawyer and give legal advice concerning it within the state. 14 
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Under the Privileges and Immunities Clause of Article IV of the United States Constitution, | one factor in evaluating whether 
a state's discriminatory action can be constitutionally justified is the state's proprietary interest in the activity; a "proprietary 


interest" can arise from expenditure of state funds, such as funding a public works project.” The fact that legislation involves 
a state in its proprietary capacity, however, is not sufficient to justify discrimination against nonresidents that is prohibited by 


Article IV.’ Although direct public employment on a public works project—that is, when the state imposes restriction on its 


own hiring practice—is not an actionable right under Article Ie an out-of-state resident's interest in employment by private 
employers on public works projects in another state is sufficiently fundamental to the promotion of interstate harmony and 


sufficiently basic to the livelihood of the nation as to fall within the purview of Article IV.’ Justification for laws discriminating 
against nonresidents in the hiring of employees on public works projects will be required, and the court will grant deference 


to the state's funding determinations.° Justification, however, frequently has been found lacking.’ A preference to residents on 


public work projects has been held proper in order to relieve local unemployment and encourage local industry.® 
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The right to access the courts is a fundamental right protected by the Privileges and Immunities Clause of Article IV! of the 
United States Constitution.” Article IV, in other words, secures the citizens of one state the right to resort to the courts of another, 
equally with the citizens of the latter state. A state therefore may not deny access to its courts of general jurisdiction to a 


resident of another state,“ even if the suit is one to recover under a federal statute brought under a federal law.” 


Article IV does not require states to erase any distinction between citizens and noncitizens that might conceivably give state 


citizens some detectable litigation advantage; rather, the constitutional requirement is satisfied if the nonresident is given 
access to the courts of the state upon terms that in themselves are reasonable and adequate for the enforcing of any rights the 


nonresident may have, even though they may not be technically and precisely the same in extent as those accorded to residents. ’ 


For example, a rule requiring nonresident plaintiffs to file bonds for costs has been held not to violate Article vs Likewise, 
borrowing statutes have been held not unconstitutional merely because they provide nonresidents with a different statute of 


limitations than residents.” 


A state long-arm statute does not violate Article IV by prohibiting nonresidents not doing business in the state to sue a 


nonresident corporation doing business in the state. |? 
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Observation: 


In 1929, the U.S. Supreme Court upheld a New York forum non conveniens statute, which New York's courts had construed to allow 


a court in its discretion to dismiss an action by a resident of another state, but not an action brought by a New York resident.'! The 
Court held that the statute did not violate Article IV because discrimination on the basis of residency in matters of court access—as 


opposed to discrimination based on citizenship—was reasonable. !? Although modern privileges and immunities law has evolved 


and the distinction between residents and citizens is in disfavor, at least one modern court has upheld a forum non conveniens 


statute discriminating against residents but not citizens on the basis that the Supreme Court's 1929 decision was never expressly 


overruled. 1? 
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The Privileges and Immunities Clause of Article IV of the United States Constitution! does not guarantee nonresidents the 
right to attend state schools or to obtain scholarships or student loans on the same basis as residents, given that the schools are 
largely funded by residents.” Therefore, charging nonresidents higher tuition fees for attending a publicly supported school or 


university does not violate the privileges and immunities of such nonresidents.’ 
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Discrimination against nonresidents in matters involving recreational hunting and fishing has been upheld against challenges 
under the Privileges and Immunities Clause of Article IV of the United States Constitution! given the states! interest in protecting 


their natural resources. 
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The national Privileges and Immunities Clause of the 14th Amendment to the United States Constitution! is to be distinguished 
from the Privileges and Immunities Clause of Article IV of the Constitution,” the former having been adopted primarily to 


protect the newly freed slaves from oppression at the hands of state governments in the South.? The objective of the clause 
of the 14th Amendment was to preserve equality of rights and to prevent discrimination between citizens but not radically to 
change the whole theory of the relations of the state and federal governments to each other and of both governments to the 


people.* It was not the purpose of the 14th Amendment clause to transfer from the states to the federal government the security 
and protection of those civil rights that inhere in state citizenship? or to confer upon Congress power to legislate within the 


domain of state legislation. This provision seeks, as does Article IV's clause, to prevent an exercise of the independent power 
left to each state in favor of its own citizens in respect to their common personal rights as citizens and against a participation 


in the same rights by citizens of other states.” 
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The Privileges and Immunities Clause of the 14th Amendment! makes the fundamental rights, privileges, and immunities 
that belong to a citizen of the United States independent of that person's citizenship in any state,” prohibits discriminating 


legislation by one state against the citizens of another, and secures to all the equal protection of the laws.’ It places the privileges 
and immunities of citizens of the United States under the protection of the Federal Constitution and leaves the privileges and 


immunities of citizens of a state under the protection of the state constitution.* It bridges the gap left by the Privileges and 


Immunities Clause of Article IV of the Constitution,” so as also to safeguard citizens of the United States against any legislation 
of their own states having the effect of denying equality of treatment in respect of the exercise of their privileges of national 


citizenship in other states.° Under the 14th Amendment clause, the simple inquiry is whether the privilege claimed is one which 


arises by virtue of national citizenship.’ If the privilege is of that character, no state can abridge it 


The 14th Amendment clause does not add to the privileges or immunities of citizenship in the United States;” it merely furnishes 
guarantees additional to those that already existed.'° The 14th Amendment clause affords no protection to any citizen when 


Congress itself has imposed or authorized the infringement. ef 
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since the Ohio statute was enacted pursuant to authority granted in the Bankruptcy Code "opt-out" provision, 
which gives states the authority to deny their citizens the ability to use the federal exemption scheme). 
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The privileges and immunities provision of the 14th Amendment! prohibits any act by a state that abridges the privileges and 


immunities of citizens of the United States, whether such act is by the legislative, executive, or judicial authorities of the state.” 
The prohibitions of the 14th Amendment clause extend to every department of the state and every officer or agent by whom the 


powers of the state are exerted.” It applies in terms only to actions taken by states, not to those taken by the federal government.* 


Furthermore, the prohibitions of the 14th Amendment do not apply to any actions or conduct of private individuals.” 
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The Privileges and Immunities Clause of the 14th Amendment! speaks in terms of "citizens of the United States" being entitled 
to privileges and immunities.” Natural persons, and they alone, are entitled to the privileges and immunities that the 14th 
Amendment secures for citizens.’ Corporations are not "citizens" within the meaning of the 14th Amendment's Privileges and 


Immunities Clause* and therefore are not protected thereunder.’ 


Although children are "persons" for constitutional purposes? and, thus, must be afforded their rights under the 14th Amendment's 
Privileges and Immunities Clause, the applicability of such rights to children is not without limitation, especially when a child 


is asserting rights in opposition to one's parent.” Nonetheless, it has been held that if a child has a constitutionally protectable 
interest under the 14th Amendment clause, and the child is mature enough to express potentially conflicting desires, the state 
cannot merely presume, without some factual showing, that the child's seemingly independent acts and/or judgment are without 


parental consent, or, absent such consent, that they are, in the first instance, wrong.’ 


A state is not a "person" within the meaning of the privileges and immunities guarantee and therefore cannot assert a 14th 


Amendment privileges and immunities claim.’ 
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The Privileges and Immunities Clause of the 14th Amendment! applies only to persons born or naturalized in the United States.” 





Residency in the United States is not equivalent to U.S. citizenship for 14th Amendment privileges and immunities purposes.” 
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The Privileges and Immunities Clause of the 14th Amendment! protects only those rights that derive from, or are incident to, 
United States citizenship,” which include those rights the Federal Constitution grants or the national government enables, but 
not those preexisting rights the Bill of Rights merely protects from federal invasion.’ It does not protect those general civil rights 
independent of the republic's existence,“ or those rights pertaining to state citizenship and derived solely from the relationship 
of the citizen and the citizen's state established by state law. Accordingly, the 14th Amendment protects those rights which 
owe their existence to the Federal government, its national character, its Constitution, or its laws,° or in other words, rights of 


national citizenship,” as distinct from the fundamental or natural rights inherent in state citizenship. 
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Courts have recognized the following as rights of national citizenship protected by the Privileges and Immunities Clause of 


the 14th Amendment!— 


— the right to pass freely from state to state? and the right to select one's state of abode.’ 

— the right of a newly arrived citizen to the same privileges and immunities enjoyed by other citizens of the same state. 
— the right to vote in national elections.” 

— the right to enter the public lands.° 

— the right to be protected against violence while in the lawful custody of a United States marshal.’ 


— the right to inform the United States authorities of violation of its laws. 


— the right to carry on interstate commerce.” 
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— the right to peaceably assemble and petition for redress of grievances. 
— the right to free speech and freedom of the press. 


— the privilege of the writ of habeas corpus. 


10 


11 


2 


— the right, pursuant to federal law, "3 of all U.S. citizens to inherit, purchase, lease, sell, hold, and convey real and personal 
ght, p 


property. “ 
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Courts have rejected the assertion that the following rights are protected by the Privileges and Immunities Clause of the 14th 
Amendment! — 


— the First Amendment rights to freedom of speech, freedom of the press, freedom of assembly, and freedom of religious 


worship.” 


— the Second Amendment right to bear arms.” 


— the Fifth Amendment guaranty against prosecution, except by indictment of a grand jury. 
— the Fifth Amendment right against self-incrimination.~ 
— the Seventh Amendment right of trial by jury in civil cases.° 
— the right to a bankruptcy discharge. 


— the right to vote for state officers or initiatives.® 
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— the right to have a federal question heard in a federal forum. 


— the right to pursue a particular occupation! 


9 


0 or to practice one's chosen profession. u 
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The U.S. Supreme Court has not expressly addressed what standards should be applied in assessing a purported justification 


for the abridgement of a privilege or immunity protected by the 14th Amendment. Justification standards are part of other 14th 


Amendment jurisprudence, and it may be implied that they apply in the context of the Privileges and Immunities Clause of 


the 14th Amendment! as well.” 





Observation: 


In its opinion striking down a residential duration requirement for eligibility for welfare benefits on 14th Amendment privileges and 
immunities grounds, the U.S. Supreme Court rejected asserted justifications based on the state's desire to deter welfare applicants 


from migrating to the state or to save money.° The Court analyzed the state's proffered justifications in light of the type of 


classification made by the law, which suggests that under some circumstances it may be possible to show reasonable discrimination 


that is appropriately tailored to the state's goals.* The Court found that the plaintiffs’ need for welfare benefits was unrelated to the 
length of time that they had resided in the state and, thus, had no occasion to consider what weight might be given to a citizen's length 


of residence if the bona fides of one's claim to state citizenship were questioned.” Moreover, the Court noted, because whatever 
benefits the plaintiffs recetved would be consumed while they remained in the state, there was no danger that recognition of their 
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claim would encourage citizens of other states to establish residency for just long enough to acquire some readily portable benefit, 


such as a divorce or a college education, that would be enjoyed after they return to their original domicile.° 
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